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Export Control Reform 
(Remind me again, why are we doing this?) 



Back to the Basics 

 

• Export Control Reform is a LOT OF WORK 

 

• Why are we doing this? 

 

• Too many things are controlled that have no reason to be, and 
the reason for that is the structure of the system 
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Many roads lead to ITAR land 

• Commodity Jurisdiction is a major source of the problem 

• Formal Commodity Jurisdiction – Absence of conclusive evidence of 
predominant civil applications decision defaults to International Traffic in 
Arms Regulations (“ITAR”) control 
– Filing a Commodity Jurisdiction triggers a policy debate in the interagency about how 

an item should be controlled, 1000 times a year 

• Informal Commodity Jurisdiction – Commerce Control List license 
application Returned Without Action by Department of Defense 
– Cannot get a license unless from State 

– Formal Commodity Jurisdiction is expensive, time consuming, and a big fight  

– ITAR path of least resistance 

• Self Commodity Jurisdiction and learned helplessness – Over cautious 
empowered officials self Commodity Jurisdiction to ITAR control 
– Once licensed by State, item is ITAR “forever” 
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Design Intent 

How we know whether a particular thing is controlled 
 

• 22 C.F.R. § 120.3   Policy on designating and determining defense articles and services 

 An article or service may be designated or determined in the future to be a defense article (see 
§120.6) or defense service (see §120.9) if it:  

(a) Is specifically designed, developed, configured, adapted, or modified for a military application, 
and 

(i) Does not have predominant civil applications, and 

(ii) Does not have performance equivalent (defined by form, fit and function) to those of an 
article or service used for civil applications; or 

(b) Is specifically designed, developed, configured, adapted, or modified for a military application, 
and has significant military or intelligence applicability such that control under this subchapter 
is necessary. 

 The intended use of the article or service after its export ( i.e. , for a military or civilian purpose) is 
not relevant in determining whether the article or service is subject to the controls of this 
subchapter. Any item covered by the U.S. Munitions List must be within the categories of the U.S. 
Munitions List. The scope of the U.S. Munitions List shall be changed only by amendments made 
pursuant to section 38 of the Arms Export Control Act (22 U.S.C. 2778). 
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Design Intent is over inclusive 

• Assistant Secretary of Defense 
for Health Affairs 

• Largest hospital system in the 
United States 

• Meets design intent test 

• Literal reading?  ITAR controlled 
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Design Intent is under inclusive 

• Plowshare Program began in 1958 
and continued through 1975 

• Nuclear devices for mining, 
hydrocarbon extraction, or excavation 

• Fails design intent test 

• Literal reading?  Not ITAR controlled 
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If not design intent, then what? 
• Military Application broader than military use 

– Includes applications that cross over civil and military, such as first 
responder equipment 

– Is there anything the Department of Defense does not do? 

• “Immediate Tactical Utility”   
– Includes everything from first responder equipment to camping gear 

• “Inherently Military” 
• “Level of Control” 
• “Purposes for Which Military Sales by the United States Are 

Authorized” (AECA Sec. 4) 
– Measures consistent with the Charter of the United Nations   

– What would this actually exclude? 

Bottom line:  “Pornography Standard” – I know it when I see it 
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Judicial Review 

• 22 U.S.C. § 2778(h) Judicial review of designation of items 
as defense articles or services   

 The designation by the President (or by an official to whom 
the President's functions under subsection (a) of this section 
have been duly delegated), in regulations issued under this 
section, of items as defense articles or defense services for 
purposes of this section shall not be subject to judicial review. 

 

• Since there is no judicial review of commodity jurisdiction, 
does it really matter…? 
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Inadequate standards create problems 

 

• “Good guys” make honest mistakes with serious 
consequences 
– Even when there is no prosecution or financial penalties, voluntary 

disclosures and associated follow-up is expensive in time and money 

 

• “Bad guys” are harder to prosecute 
– Export violations are specific intent crime   

– Hard to show required intent if standards for control are hard to apply 
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U.S. v. Pulungan Critique 

• The Directorate’s claim of authority to classify any item as a “defense article,” 
without revealing the basis of the decision and without allowing any inquiry by 
the jury, would create serious constitutional problems. It would allow the sort of 
secret law that Panama Refining Co. v. Ryan, 293 U.S. 388 (1935), 
condemned. (That case dealt with an unpublished regulation that remained “in 
the hip pocket of the administrator,” a serious problem apart from the 
nondelegation holding usually associated with Panama Refining.) A regulation 
is published for all to see. People can adjust their conduct to avoid liability.  A 
designation by an unnamed official, using unspecified criteria, that is put 
in a desk drawer, taken out only for use at a criminal trial, and immune 
from any evaluation by the judiciary, is the sort of tactic usually 
associated with totalitarian régimes. Government must operate through 
public laws and regulations. See United States v. Farinella, 558 F.3d 695 (7th 
Cir. 2009). Thus the United States must prove, and not just assert, that the 
Leupold Mark 4 CQ/T riflescope is “manufactured to military specifications.” 
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Looking for Export Control Nirvana 

What would the ideal export control process be? 

 

• Predictable – Industry can work with rules if they are clear and 
give a consistent result 

• Flexible – The government wants to be able to capture 
anything it wants 

• Easy to Administer – Licensing and enforcement should not 
tie the government or industry in knots 

• Politically Accountable – Far reaching decisions need senior 
sign off 
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Nirvana Achieved! 

• The Positive List 
– Task Force decided that enumerating what is controlled was the only 

way to fix the system 

– Make the U.S. Munitions List more like the Commerce Control List 

• Allows President flexibility in determining what should be 
controlled, but disciplines the process by requiring publication 
of list of controlled items 
– Predictable  

– Flexible 

– Easy to Administer 

– Politically Accountable 
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Defining the Negative Space 
The ITAR Penumbra 

 

 

 

 

 

 

 

ITAR 
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Defining the Negative Space 
The Goal 

 
 
 
 
 

ITAR 
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Why very few things ever come off 

• 22 U.S.C. § 2778(f) Periodic review of items on Munitions List; exemptions  

 (1) The President shall periodically review the items on the United States 
Munitions List to determine what items, if any, no longer warrant export controls 
under this section. The results of such reviews shall be reported to the Speaker 
of the House of Representatives and to the Committee on Foreign Relations and 
the Committee on Banking, Housing, and Urban Affairs of the Senate. The 
President may not remove any item from the Munitions List until 30 days 
after the date on which the President has provided notice of the proposed 
removal to the Committee on International Relations of the House of 
Representatives and to the Committee on Foreign Relations of the Senate in 
accordance with the procedures applicable to reprogramming notifications under 
section 2394-1(a) of this title. Such notice shall describe the nature of any 
controls to be imposed on that item under any other provision of law.  

• Average 38(f) notification takes more than 200 days 
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Structural Imbalances, Lobster Traps 
 and the 38(f) Paradox 

• Statutory framework makes ITAR a “lobster trap” 

– Getting on the ITAR is very easy – lack of clear standards, low level government 
action,  and decisions by non-government officials, endlessly expand the ITAR’s 
reach 

– Each ITAR decision expands the ITAR penumbra to new areas, increasing the 
problem’s scope 

– Getting off the ITAR is very hard - Getting off the ITAR requires congressional 
notification and high level review by senior government officials 

 

• Solution is to make the ITAR a positive list – an actual enumeration of what is 
controlled 

• ITAR Penumbra makes 38(f) hard or even impossible - because nobody can clearly 
say what the universe of ITAR controls actually are, by defining the list of controlled 
items clearly, it is impossible to clearly establish what is being decontrolled 

• Paying homage to 38(f) is the single greatest stumbling block to reform 
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